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EXECUTIVE MBESSAGE:

Pending reading, on motion of Sen-
ator Kearby turther reading was sus-
ponded, and the message ordered
printed in the journal.

Iixkcurive OFFICE,
AUSTIN TEXAS, April 7, 1893,
Gentiemen of the Seante:

Impelled by a sense of duty, I here-
with beg to return to your honorable
body, with my disapproval thereof,
Senate bill No. 91, entitled ““An act
to validate patenls heretofore and
hereafter to be issued, and locations
heretofore made, by virtue of Confed-
erate veteran donation land certifi-
cates,” received in the executive of-
fice on the 29th day of last month.

In many respects the act ia far-
reaching; in some it is ambiguous; in
others it thwarts the purpose for
which it was perhaps intended. Asa
whole it ig certainly unjust, if not un-
constitutional, and is detremental to
publicinterests. It is well, therefore,
to consider the cause of it, the pur-
pose of its passage, and the eflect it
may have on the ‘*‘actual settlur’ 4o
prominently mentioned in the emer-
goncy ¢lauge, ag well as on the State
school fund so deeoply involved by its
provisions.

On preseribed conditions t o act of
April 9, 1881, granted a land certifi-
cate of 1280 acres to ench person being
then a resident of the State, who had
been permanently disnbled by reason
of wounds received while in service
on the gouthern side in the late war.
Theact oxpressly provided thatasa
ondition precedent of the right to
land by virtuB of such certificates, the
focator should also have surveyed a
like amount of land for the henefit of
the permanent sch .ol fund.

On the 27th and 28th days of Sep-
tember, 1883, a person “locat «d?" wov-
enteen of these land certifientey of
1280 aeres ench, which he had gather-
ad up, on a solid bady of land ¢m-
bracing an area of 21,760 aeres.

Under  these “locations’’ sarveys
wero made and returned to the gon-
eral land oflice within the time pre-
seribod by law, but the field notes
were nol. aceompaniced by the certiti-
cates. More than five years elapsed
and the certificated were still absent
from the land oflice where the Low ro-
quired them to be returned with the
field notes and remain as archives, Tt
wegems that the
certificates from the surveyor’s oflice

locator withdrew the’

before the ficld notes were returned to.
the land office for the purpose (buat
fanled) of locating Iand of an eqgual
amonnt ander them in another county
for the school fund. In doing this it
seems that he proposed to lognte the
sehool fund quota on what are known
aq titled” fands—lands that were
claimed under title by others. Tle at-
tempted to compel the surveyor by
matdamus to gurvey these “titled?”
landy for the school fund, but the dis-
trict court decided againgt him.  Con-
gequently, by virtne of thexe certifi-
cates, althongh the schools were enti-
tled to 21 760 acres, not an acre wag
set apart for them. Finding a person
in posgession of the 21,760 acres,
which he had in the first in-
atance located for himself, the
locator brought action of trespass
to try title against the occupant.
Judgment was rendered against him
in the district court, and he appealed
to the supreme court. In a well con-
sidered opinion the suprome court held
that the locator had no right to this
Jand nor to any part of it, for the rea-
gon that he had not also located an
equal amount in alternate contiguous
surveys for the public free achools, as
required by law. (See 80th Texas
Sup. Ct. Rep., 249.) So, failing in the
courty, thig Joeator-claimnant, and
others who had disregarded the law,
go to the legislature for a validating

act, and it is passed. This act
now  proposes to make good the
titles of: First, ““all patents here-
tofora  and hereafter to be

jssued’ on these lands by virtue of
such certificates; and second, “al! lo-
citions horetofore made by virtuo of
legn]l and valid Confederate veteran
donation land certificates’”” made for
the individoals and schools on the va-
cant, unappropriated and unreserved
public domain.  Wheroe the Jands
have not beon patented and are not
occupicd by actual settlers who have
improved the same prior to January
1, 1893, the Commissionor of the Gen-
ernl Land Office is required by Gthis
“validating aet” to divide the school
and individual scetions into two equal
parts and to issue to the individual
cutitled thareto patents to ono-half ot
each of snid scctions. In doing this
tho nct gives the individual ¢laimant
n Cpreference right for six months
atter said division i3 mado to pur-

chuss the part soalloted to the severat

school or asylum funds ab tho prico
fixed by the board.”
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It will ho noted that, although thae
patented surveys are as void as the
others, no authority is given for divid-
ing them, o ag to secure fo the sehool
fund its just portion and thus give
eflect to the original purpose of the
Constitution and the lnw out of which
the claimm arose. The records of the
General Land Office show that by
virtue of certifieatos issuea under said
act of April 9, 1881, there have been
jocated and surveyved for individuals
in solid tracts 1,979,852 acres of land,
and for the State school tund, but not
in alternate sections, 1,932,565, or 47,-
287 acres more for individuals by the
same certificates than for the school
rund.  Of these lands there have been
patented toindividuals 1,430,092 acres,
leaving about 549,759 acres yet unpat-
ented to individnaly, which are pro-
posed to be divided, giving one-half

to the schools if no settlers are on
them. Notwithstanding these loca-
tors have utterly disregarded the
law 80 as to render their claims void,
this act proposes to validate absolute-
ly and unconditionally the patonts
to 1,430,002 acres In the face of the fur-
ther fact that in these violations of
the law in the firstinstance, the State
school fund was cheated out of 47,287
acres for which the locators, who in-
voke the doctrine of good faith on the
part of the government, are not called
upon to make good. The loss to the
school fund of this 47,000 acrey, though
considerable, must be insignificant
compared to the advantageof it taken
by locators in gelecting land for them-
selves by the methods they adopted in
viclation of law. They ignored the
law and made selections to suit thems-
selves, no doubt leaving to the sehool
funrl every guleh, hillside, frog pond
and non-productive acre possible to
find and throw off'on it. Tho supreme
court, in tho ease referred to, properly
adverted to this advantage exercised
by the locator to the detriment of the
public schools, in the following lan-
guage:

“Jt never was contempliated, as con-
tended by appollant, that the owner
of such a certificate might for himself
select landg in one loeality, and locate
in some other part of the State lands
for the echool tund. Under alaw per-
mitting such  a  course, with no
restraing on the owner ot such certiti-
cates, it would be contrary to the ex-
perienca ot mankind when good, un-
appropriated lands become searce,  to
expect that selfish promptings would
not induce tho holdoers of such certifi-

cates to locate tor themselves first the
best lands they couid to tho extent
of their interests in the certilicates,
and then for the school fund such as
might he found in the same locality,
or in some other part of the State
where a sufficient area of vacant land
might be found, even though this
way in some worthless mountain
range, or on lands for some other reason
practically worthless:?!

The cause that produced the necessi-
ty for this validating act began and
ended with indiflerence to the law
granting the certificates and the ap-
parent desire of the locators to pick
for themselves the best lands, regard-
legs of .the interest of the school fund.
The purpose of the validation ie to
condone their wrongs and to give them
recompense instead of to demand of
them justice. The example is wrong;
the effect mischievous. To those who
knew in the first instance they were
wrong, and for which reagson they
wera perhaps quickened into taking
out patents, this act graats full im-
munity by validating their titles,
although the school fund doubtless
suffered greatly by their invidious
discriminations in selecting for them-
selves the best lands. Of those who
had equal rights, and had committed
no greater wrongs than others, but
failed to procure patents perhaps for
the reason that they had faith in
their titles and may have in all re-
spocts acted fairly, this law demands
an equal division in behalt of the
school fund. Thus a discrimination
is apparent.

Another feature of thig act deserves
attention. It validates all*‘locations?
made by virtue of the certificates
pamed. So that the man who located
the 21,670 acres will get his division,
notwithgtanding he violated the Con-
stitution and laws, and completely 12-
nored the school fund. He fafled to
locata any lands for the schools. He
failed to return his ceortificates with
the tield notes to the land office within
one year from the date of survey ag
required by law. He failed to have
his certificates surveyod and returned
to the land office within five years
from their date as required by the
Constitution, and lost all rights for

that  deralection. It is  true
ho attemptod  to  “locate’” land
in another county for the
school fund, but the surveyor re-

fusod and tho court sustained him, on
the ground thal thoy wore appropri-
ated or titled lands not subject to lo-
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eation. Had this surveyor, through ig-
norance or corruption, “located” these
titled lands for the public schoolg, the
State would have been quite ag well
off ag she i« now so for as this ¢laim-
ant’s action is concerncd. He took
care to locate for himself a solid body
of over {wenty thousand acres; but in
the faeo of a plain law that required
him to havesurveyed an equalamount
for the school fund, he failed to give
it an acre. In common with others,
in but little if any more favorable
light than himself, he askg the Legis-
lature to validate his pretended ¢laims
and it is done. It would seem, from
the emergency clause of the act, that
the Legislature did so for the reasons,
first, that the Commisgsioner of the
General Land Office held that the act
granting the certificates did not re-
quire the surveys to be adjacent or
contiguous; second, that a large por-
tion of said lands are now owned and
in possession of ‘‘actual settlers,’” who
are liable to lose their lands; third,.

that it is the duty of the State to pre-
vent litigation and disturbance of her
citizens and their land titles as far as
possible.

To these reasons it may be an-
swered: That when equity or vested
richts in land titles depend on a mis-
construction of law, a premium will
be the reward for ignorance of Jaw.
All the heads of departments have
a legal adviser in the Attorney Gen-
eral, who is required by law, when so
requested, to give any such State offi-
cer advice in writing upon any ques-
tion touching publicinterests. Should
it appear that the Attorney-General
or a court has given to the law the
interpretation imputed to the Land
Commissioner, then some excuse
would exist for the claim of
good faith in the locators by
which they propose to bind the
State, but not then to the extent of
this act. So far as ‘‘actual settlers’
having their titles disturbed, it ma
be said that they can about as well
stand the disturbance as the specu-
lators who are not mentioned in the
act. Analyze the first section of the
act, and it will be seen thatspecial ad-
vantage is given 'he individual who
claims the land. It gives to him the
part which the law proposes to allot
by division to the school fund *a
preference right for six monthg after
aaid division is made to purchase it at
tho price fixed by the board.”” What
board? What price? P'referonce right
for gix months! ‘The man  that

Sloeatad! the 21,000 neres In a solid
body in violation of law, without giv-
ing the school fand a foot, can, within
gix monthg, come in under this clause,
pay the price fixed by the bourd,
whatever that is, and get what he is
not how, and never was, entitled to—
this large tract of land. Had he com-
plied with the law, the extent of his
right would have been a title to each
alternate section of this large tract.
The schonl portion could not have
been purchased by him at any price,
for the law reserves it for actual set-
tlersin good faith. As he failed to
comply with law, this validat'ne act
vests title in him to each alternate
gection, and gives him a preference
right for six months to buy up the
school portion at an indefinite, uncer-
tain price fixed by a board long since
defunct; and thus own in a solid body
this vast domain—sufticient territory
for a hundred homes for ‘‘actual set-
tlera.” What he could not do by au-
thority of law he accomplishes by
violation of law. This may appear
paradoxical, but it is true in the light
of this validating act. What is sald,
of this loeator applies no doubt to]
many others similarly situaved

whose solicitude for the “actual
sottlor’” i commondable, but whose
claims have neither equity nor law to
support them.

To allay all anxiety manifested in
the actual settler, itis but necessary
to consider his condition under the
law. Al the land in question be-
longs Lo the State. and her policy has
beon and doubtloss will continue to
be to sell it on long time aund easy
terms to the actual settler. If he has
gurchnaed any of this land from the
State, and has paid for it, there will
be no difficulty in quieling the title in
him without giving large bodies of
land away to those who acted in bad
faith and in violation of law in loca-
tingit. If he has not paid for it, he
can easily purchase it from the State
and get a good title. Tquity rests not
in a violation of the law, Vested
rights can notdepend on wrong. The
Btate is under no moral nor legal obli-
gation to *‘quiet titles” intho<e who
have, in the pursuit of greed, ignored
both law and justico. Tho Stute holds
the public domain in trust for the peo-
ple—one-half of it for the public free
gchools; and in guarding this ostate,
sho acts best when she acts right.,
Law and equity, not magnanimity
and sontiment, should control hor in
ity disposition,

Vory respectfully,

J. 8. Hoaa,
Governor of Texas.



